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As the Commission has previously concluded, the cable
industry historically impeded the development of competing
distribution systems by denying access to cable-owned
programming, and blocked development of independent programming
sources by denying access to monopoly cable systems. Combined
with a number of regulatory barriers to entry, these practices
allowed cable operators to preserve their local monopolies and to

charge exorbitant rates to consumers.

A number of commenters in this proceeding correctly
point out, however, that imposing stringent vertical or
horizontal ownership limits on cable will do little to address
these problems. On the contrary, these problems can best be

addressed only if they are tackled directly through, for example,

1 The Bell Atlantic telephone companies ("Bell Atlantic")
are The Bell Telephone Company of Pennsylvania, the four
Chesapeake and Potomac telephone companies, The Diamond State
Telephone Company, and New Jersey Bell Telephone Company.
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strict enforcement of the Commission's program access rules,
adoption of rules governing the carriage on cable systems of
programming from independent providers, and elimination of

regulatory barriers to competitive entry.

In fact, to the extent that strict ownership limits
result in resources being diverted from these other areas, or
deny consumers the benefits of economies of scale or scope, they
will serve to undermine the very goals the Commission seeks to
achieve. As a result, any rules adopted here should be carefully
crafted to ensure that this is not the case.

1. The Commission Should Nake Clear That There Are A

Number Of Circumstances In Which Vertical Ownership

-
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While the rules proposed here would impose "vertical"
ownership limits only on cable, the Commission has previously
suggested that it would consider imposing similar limits on
telephone companies in instances where they are permitted to
provide video programming directly to subscribers.? While the

need for such limits on an open common carrier network is
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questionable under any circumstances,’ at a minimum, the
commission should make clear that there are a number of instances
in which vertical ownership limits should not be applied to any

multichannel competitor.

First, the Commission is correct that vertical owner-
ship limits should not apply in areas where effective competition
exists between two or more multichannel distributors.? Under
these circumstances, independent programmers will have
alternative means of distributing their programming, and
competing distributors will have strong incentives to ensure that
consumers are able to obtain the programming they value --
regardless of source.’ This is eqgually true for telephone

companies and cable operators alike.

Second, the Commission is correct that a channel

capacity threshold should be established beyond which no vertical

3 If the Commission were to impose vertical limits on
telephone companies, moreover, under no circumstances could it
impose more stringent limits on telephone companies than on
cable. Because telephone companies are common carriers and cable
operators are not, if the Commission were to distinguish between
the two it could do so only by applying a more stringent limit to
cable. As a result, if the Commission adopts its proposed
vertical ownership limit of 40 percent for cable operators, it
could not arbitrarily apply a more stringent limit to telephone
companies.

) See Horizontal and Vertical Ownership Limits, MM Dkt
No. 92-264, Report and Order and FNPRM at 78-79 (rel. Jul. 23,
1993) ("Notice")
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limits will apply to any competitor.® while the commenters in
this proceeding support varying thresholds,’ the Commission
should make clear, at a minimum, that any vertical limits it
adopts will not apply where fiber optics, digital signal
compression, or other advanced technologies are employed to
deliver several hundred channels of capacity. Under these
circumstances, there is far more capacity than a single
programmer can use, and every reason for a distributor to carry
programming from other providers in order to fill its system. As
a result, there is simply no reason to impose a vertical limit,
and this is doubly true where several hundred channels are made

available on a common carrier basis.

Third, no vertical limit should apply to any
multichannel distributoe that commits to add distribution
capacity in response to increased demand. This will ensure that
other program providers are able to obtain distribution capacity
to reach consumers, but without requiring distributors to

maintain a store of unused capacity.

§ Id. at 77-78.

7 See, e.g., Comments of NCTA at 17 (36 channels);
Comments of Viacom at 5 (54 channels); Comments of Time Warner
Entertainment at 22 (75 channels).
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2. The Commission Should Establish Horizontal 0wperghip

As is noted above, cable operators' market power is a
function of the lack of competition in their local service areas
and their control over programming -- pnot the number of
subscribers they reach nationally.® In short, horizontal
concentraion is not the problem, and imposing stringent limits on
the number of homes that any single entity can pass nationally
will do nothing to promote competition.’ As a result, the
Commission will achieve its objective only by devoting its
resources to directly addressing the problems that do exist; for
example, by strictly enforcing its program access rules and by

eliminating other barriers to competitive entry.

Moreover, the 1992 Act only requires the Commission to
establish horizontal ownership limits that are "reasonable."!
The Commission can best do so by defining national limits that

are consistent with established antitrust principles.!! while

i See 47 U.S.C. § 533(f)(2) (directing the Commission to
"take particular account of the market structure ... including
the nature and market power of the local franchise").

. 9 The Commission previously concluded that the cable
industry is relatively unconcentrated when measured on a
nationwide basis, and that regulatory intervention on this basis
is unwarranted. , 5 FCC Rcd
4962, 5006 (1990).

10 Id. at § 533(f)(1).

" See, e.dg., Comments of NCTA at 7 (and authorities cited
therein); Comments of TCI at 15-17 (same).
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this may result in limits that are somewhat higher than those
proposed by the Commission, it will provide an appropriate
balance between ensuring that cable does not become unduly
concentrated and allowing consumers to benefit from any economies

of scale or scope that may result.?

Finally, the Commission is correct that homes in areas
where effective competition exists between two or more multi-
channel distributors should not be counted against the national
limit.?® wWhere true competition is present, there is simply no
need to limit the number of customers that particular competitors

can serve, either nationally or locally.

12 47 U.8.C. § 533 (f)(2) (directing the Commission "to
account for any efficiencies and other benefits that might be
gained through increased ownership or control").

13 Notice at 52.
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